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Limtations -- Quarantees -- Tinme for comrenci ng action on
demand guarantee not beginning to run until denmand is nmade --
Section 5 of Limtations Act, 2002 not changing date for
commencenent of limtation period to date when plaintiff knew
or ought to have known that principal debtor was not going to
pay -- Limtations Act, 2002, S.O 2002, c. 24, Sch. B, s. 5.

The defendant gave the plaintiff Bank a guarantee of Alnc.'s
debts to the plaintiff. Alnc. defaulted on its loans in

Cct ober 2004, and the plaintiff wote Alnc. a demand letter.
At the sane tinme, the plaintiff sent the defendant a letter
stating that if paynent was not made by A lnc., it would take
steps to recover paynent fromthe defendant. In Decenber 2004,
A Inc. was deened bankrupt. After final assets were realized
and the receiver was discharged, Alnc. still owed the
plaintiff over $1 mllion. The plaintiff wote to the defendant
demandi ng paynent fromthe defendant on the guarantee in June
2007 and, when the defendant did not pay, commenced an action
in July 2007. The plaintiff's notion for summary judgnment was
granted. The defendant appeal ed, arguing, as he had at trial,
that the clai mwas conmenced beyond the two-year limtation
period under s. 5 of the Limtations Act, 2002.

Hel d, the appeal should be dism ssed.

A demand guarantee requires a demand before it is
enforceable, and the tine for comencing an action does not
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begin to run until a demand is nade. Section 5 of the
Limtations Act, 2002 does not change the date for the
commencenent of the limtation period fromthe date of demand
to the date when the plaintiff knew or ought to have known that
the principal debtor was not going to pay. A demand under a
demand guar ant ee nust be clear and unequivocal. In this case,
it was the second letter fromthe plaintiff to the defendant
that constituted a demand on the guarantor; the first letter
was sent nerely to advise the defendant that if the principal
debtor did not pay the debt, the plaintiff would | ook to the
def endant for paynent.
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The judgnent of the court was delivered by

FELDVAN J. A. @ --
| nt roducti on

[ 1] The appel |l ant appeals the decision of Trotter J. granting
summary judgnent to the Bank on a demand guarantee. The only
i ssue on the notion and on the appeal was whether the cl ai mwas
comenced beyond the two-year limtation period under s. 4 of
the Limtations Act, 2002, S.O 2002, c. 24, Sch. B

Fact s

[2] The appellant, an officer, director and sharehol der of
Ancon Industries Inc., gave the Bank a witten guarantee of
Ancon's debts to the Bank up to a limt of $350,000. Wen Ancon
defaulted on its loans in Cctober 2004, the Bank wrote Ancon a
demand |l etter on Cctober 20, 2004 and on the sane date sent the
appellant a letter which stated:

According to our records, as of October 20, 2004, the
Borrower is obligated to us for direct advances (except
letters of credit) in the principal amount of Cdn.
$2,770,666.78, for interest in the ambunt of $15, 460.11 and
under a letter of credit in the amount of $6, 000.

We hold your Cuarantee dated Decenber 20, 2002 of paynent of
the obligations of the Borrower to the Bank.

W have today demanded paynent of the Borrower's obligations
to us. A copy of our demand is enclosed. If paynent of our
demand is not nade as required, we wll take steps to recover
paynment from you

(Enmphasi s added)
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[3] On Decenber 2, 2004, a receiver of Ancon's assets was
appoi nted and on Decenber 10, 2004, Ancon was deened bankrupt.
After the final assets were realized and the receiver was
di scharged by order dated February 7, 2007, Ancon still owed
over $1 mllion to the Bank. [page563]

[ 4] The Bank demanded paynent fromthe appellant on the
guarantee by a letter fromthe Bank's counsel, dated June 12,
2007. That letter stated:

According to the Bank's records, [Ancon] is indebted to the
Bank in the anount of $166, 201. 68.

The Bank hol ds your guarantee dated 20 Decenber 2002 of
paynent of the obligations of the Borrower to the Bank,
limted to the sum of $350,000. The guarantee is payable on
demand and bears interest fromthe date of demand for paynent
at the Bank's prinme rate applicable at the tine of demand
pl us 2% per annum The Bank's current prinme rate is 6% per
annum

On Behal f of the Bank, we hereby demand paynent from you
under the said guarantee.
(Enmphasi s added)

[ 5] When the appellant did not pay, the Bank commenced this
action on July 7, 2007.

[6] The appellant argued that the limtation period under s.
5 of the Limtations Act, 2002 commenced not when denmand was
made under the guarantee, but when the Bank first discovered
t hat Ancon, the principal debtor, would not be able to pay the
full debt. Alternatively, if demand was required for a cause of
action to arise and trigger the running of the limtation
period, the appellant's position was that the October 20, 2004
letter (the first letter) to the Bank constituted a demand for
paynment. On either argunent, the appellant submts that the
two-year limtation period has expired.

[ 7] The Bank's position was that under a demand guarantee, no
cause of action arises until demand has been nmade on the
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guarantor. The first letter was not a demand, but nerely a
courtesy notice to the guarantor that if the principal debtor
did not pay, then the Bank would | ook to the guarantor for
paynment. The Bank's | awer wote what was clearly a demand
letter to the guarantor on June 12, 2007 (the second letter),
followi ng the conpletion of the bankruptcy proceedi ngs of the
princi pal debtor that left the Bank with over $1 nmillion in
out standi ng debt. The Bank then commenced a tinely action.

[8] The notion judge rejected the |egal argunent made by the
appel l ant that under the Limtations Act, 2002, the limtation
peri od on a demand guar ant ee conmenced not on the date of
demand but on the date when the Bank knew that the principal
debtor was insolvent and that the debtor would not be paying
t he Bank. He found that no cause of action arose on the
guarantee until the Bank had nmade demand on the guarantor.

[9] The notion judge al so concluded that the first letter did
not constitute a demand on the guarantor. He conpared the
wording of the two letters and found that while the second
| etter [page564] actually demanded paynent fromthe guarantor
the first was conditional, saying that if the principal debtor
did not pay, then the Bank woul d take steps to collect fromthe
guarantor. The notion judge also referred to the evidence of
the Bank representative that the first letter was intended as a
courtesy and he noted that there was no evidence fromthe
appel l ant that he believed the first letter constituted a
formal demand on him

[ 10] The appellant submts that the notion judge erred in
both respects.

| ssues

(1) Does a demand guarantee require a denmand before it is
enf or ceabl e?

(2) Does s. 5 of the Limtations Act, 2002 change the date for
t he comencenent of the limtation period fromthe date of
demand to the date when the Bank knew or ought to have
known that the principal debtor was not going to pay?

(3) Dd the Bank's first letter constitute a demand on the
guar ant or ?

Anal ysi s
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| ssue 1. Does a demand guarantee require a demand before it
i s enforceabl e?

[ 11] A docunent that states it is payable "on demand"” does
not always require a demand before it can be enforced. It
depends on the nature of the obligation and the construction of
t he docunent.

[12] A prom ssory note that is payable "on demand" is in fact
payabl e fromthe nmonent the noney is | oaned because the debt is
owed fromthat nonent: Hare v. Hare (2006), 83 OR (3d) 766
[2006] O.J. No. 4955 (C. A ), at para. 11. Therefore, it has
been held that the words "on demand"” add nothing to the
obligation. The sane rule applies to a demand nort gage:

Mort gage I nsurance Co. of Canada v. Grant, [2009] O J. No.
3769, 2009 ONCA 655, at para. 19.

[ 13] However, the courts have long held that this rul e does
not apply to a collateral obligation such as a guarantee or
collateral nortgage given by a third party to secure the debt
obligation of the primary debtor. \Were the obligation of a
third-party guarantor is to pay on demand, then demand is a
condition precedent to that obligation. The rationale is that
where the guarantee obligation is made on demand, the third-
party guarantor is given an opportunity to marshal the funds
before the [page565] obligation is due: Brown's Estate (Re),
[1893] 2 Ch. 300 (Ch. Div.), at pp. 304-305.

[ 14] The issue of the need for a demand has traditionally
arisen in the context of a claimby a third-party guarantor
that an action on the guarantee was statute-barred because the
action was commenced nore than six years (the former limtation
period) after the principal debt was due. However, where a
demand is a condition of the guarantee obligation, the tinme for
commenci ng an action does not begin to run until a demand is
made: see Bradford A d Bank v. Sutcliffe, [1918] 2 K B. 833
(C. A ); Canadian Inperial Bank of Comrerce v. Sayani, [1994]
B.C.J. No. 1943, 100 B.C.L.R (2d) 294 (S.C); K P. MCuinness,
The Law of Guarantee, 2nd ed. (Toronto: Carswell, 1996), at
para. 6.26
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[15] The appellant relied both in the notion and in this
appeal on the Superior Court decision in 2015673 Ontario |Inc.
v. Chorny (2008), 90 OR (3d) 207, [2008] O J. No. 760
(S.C.J.), where it was held that the limtation period on a
guarantee ran not fromthe date of demand but fromthe date of
default on the principal debt. However, that case is
di sti ngui shabl e because, although demand was nade, there is
nothing in the recitation of the facts that indicates that the
ternms of the guarantees required a demand.

| ssue 2: Does s. 5 of the Limtations Act, 2002 change the
date for the comencenent of the limtation period fromthe
date of demand to the date when the Bank knew or ought to have
known that the principal debtor was not going to pay?

[16] In Hare v. Hare, this court held that the Limtations
Act, 2002 does not, nor was it intended to change the common
law with respect to the operation of demand prom ssory notes.
The sane applies to the comon | aw regardi ng demand guar ant ees.
As di scussed above, a demand is required before anything is
owed by a guarantor under a third-party guarantee.

[17] The appellant submits, as he did to the notion judge,
that by requiring a demand as a condition of the existence of a
cause of action and therefore the commencenent of the
[imtation period, the court is pronoting indefinite liability.
However, as Trotter J. observed, that had al ways been the
accepted effect under the former Limtations Act of obligations
that required a demand in order to be enforceable. Furthernore,
t he appel l ant coul d have bargained for a different result.
Also, s. 15 of the Limtations Act, 2002 inposes a 15-year
ultimate imtation period so that liability will not be
indefinite. [page566]

[18] In any event, the Limtations Act, 2002 was anmended on
Novenber 27, 2008 to add s. 5(3) and (4), which dea
specifically with the requirenent for the comencenent of the
[imtation period for demand obligations. Those sections
provi de:
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Demand Obli gati ons

5(3) For the purposes of subclause (1)(a)(i), the day on
which injury, loss or danage occurs in relation to a demand
obligation is the first day on which there is a failure to
performthe obligation, once a demand for the performance is
made.

Sane

(4) Subsection (3) applies in respect of every denmand
obligation created on or after January 1, 2004.

[19] This anmendnent denonstrates the intent of the
| egi slature that for all demand obligations, a demand is a
condition precedent for the comencenent of the limtation
period. The legislature may be taken to have recogni zed that
this puts the creditor in the position to extend the limtation
period by failing to make a pronpt demand. However, it creates
nore certainty in establishing the coomencenent date for the
[imtation period. Al though this new section does not affect
this case, it affirnms the law regarding third-party demand
guarantees. [See Note 1 bel ow

|ssue 3: Did the Bank's first letter constitute a denmand on
t he guarantor?

[ 20] A denmand under a demand guar antee nust be clear and
unequi vocal : Bank of Nova Scotia v. Mbey, [1979] N. B.J. No.
173, 26 NNB.R (2d) 536 (S.C.); Royal Bank v. Ruben (1978), 24
N.B.R (2d) 707 (QB.); MQ@uinness, The Law of Cuarantee, 2nd
ed., at para. 6.26

[ 21] The notion judge found that it was the second letter
fromthe Bank's solicitor that constituted demand on the
guarantor and that the first letter was sent nerely to advise
the guarantor that if the principal debtor, Ancon, did not pay
the debt, then the Bank would | ook to the guarantor for
paynent. | agree with the notion judge's finding.

[ 22] The notion judge founded his conclusion on a conparison
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of the letters sent to Ancon and to the appellant on Cctober
20, 2004, [page567] as well as a further conparison with the
second letter sent to the appellant. The October 20 letter to
Ancon was a clear demand for paynent from Ancon, while the
Cctober 20 letter sent to the appellant referenced the demand
on Ancon and said that if Ancon did not respond to the demand
wi th paynment, then the Bank woul d take steps to collect from
t he appellant. The second letter to the appellant in 2007
unequi vocal | y demands paynent from hi m under the guarant ee.

[ 23] The notion judge al so observed that it was the evidence
of the bank representative that the first letter was sent as a
courtesy to the appellant and that there was no evi dence that
t he appellant believed the first letter was a demand. The
appel l ant objects to the use of this extrinsic evidence to
interpret the letters. In nmy view, the notion judge nmade no
error by referring to these observations; he was not using this
evi dence as a makeweight in his interpretation of the letters
but nerely observing that there was no evidence to the
contrary. The evidence of the bank manager was elicited in
cross-examnation. | infer that the notion judge's references
to the evidence and | ack of evidence on the point indicate that
had there been evidence that the appellant believed the first
letter was a demand, the notion judge woul d have assessed t hat
evi dence and that of the bank manager in light of the rules of
evi dence and dealt with it accordingly.

Concl usi on

[ 24] The appeal is dismissed with costs fixed at $10, 000,
i nclusi ve of disbursenents and GST.

Appeal dism ssed.

Not es

Note 1: These new sections now require a demand before the
limtation period can commence in the case of demand prom ssory
notes and other debt instruments where, at common | aw, the debt
is owed as soon as the noneys are advanced: see Hare v. Hare, at
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para. 11.
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